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The Fine Print . .

Disclaimer: This information is provided
as a self-help tool and does not
constitute legal or financial advice.
Laws, regulations and lending products
are changing daily and decisions as to
whether or how to use this information
and/or what actions to take in response
to the COVID19 Pandemic are solely
those of the employer. The providers of
this information disclaim any and all
responsibility and liability for its
accuracy, completeness or fitness for
your particular business purposes.
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FFCRA is broken into two types of paid leave:

1. Paid Sick Leave

Two weeks (up to 80 hours) of paid leave
*  Applies to all employees
* A full-time employee is eligible for up to 80 hours of leave
* A part-time employee is eligible for the number of hours of leave that the they work on average over a
two-week period

2. Expanded Family and Medical Leave (EFMLA)
Up to an additional 10 weeks of paid leave

«  Applies to workers who have been employed at the organization for at least 30 days

*  Afull-time employee is eligible for leave at 40 hours/week

* A part-time employee is eligible for leave equal to the number of hours that the they are normally
scheduled to work over that period

CO HFWA paid leave:

1. Paid Sick Leave
Up to two weeks (up to 80 hours) of paid leave

*  Applies to all employees

This is the minimum requirement; employers can offer a more generous policy.

Exemptions
FFCRA

Federal government employees

Employers of health care providers or emergency responders may elect to exclude such

employees from eligibility for the leave provided under the Act

» The paid sick leave and expanded family and medical leave provisions of the FFCRA apply
to certain public employers, and private employers with fewer than 500 employees

» Small businesses with fewer than 50 employees may qualify for exemption from the

requirement to provide leave due to school closings or childcare unavailability if the leave

requirements would jeopardize the viability of the business as a going concern
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CO HFWA

% Federal government employees (other government employers are not exempt)

% Workers covered by the Federal Railroad Unemployment Insurance Act

“ An employer that, under a collective bargaining agreement (“CBA”), already provides
“equivalent or more” paid leave as long as the variance from HFWA would not diminish
employee rights to “equivalent” paid leave
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Qualifying Reasons

BOTH FFCRA & HFWA have the same qualifying reasons and
pay requirements for paid leave

An employee qualifies for paid sick time if they are unable to work (or telework) due to a need for leave for any
one of the following reasons:

A wNe

Federal, State, or local quarantine or isolation order related to COVID-19; OR

Advised by a health care provider to self-quarantine related to COVID-19; OR

Experiencing COVID-19 symptoms and is seeking a medical diagnosis; OR

Caring for an individual subject to an order described in (1) or self-quarantine as described in (2);
Caring for a child whose school or place of care is closed (or childcare provider is unavailable) for
reasons related to COVID-19; OR

Experiencing any other substantially similar condition specified by the Secretary of Health and Human
Services, in consultation with the Secretaries of Labor and Treasury

Pay

Regular Rate of Pay: Up to $511 per day and $5,110 in the aggregate
(over a 2-week period) for the following qualified reasons:

1.

2.
3.
4

is subject to a Federal, State, or local quarantine or isolation order related to COVID-19; OR
has been advised by a health care provider to self-quarantine related to COVID-19; OR

is experiencing COVID-19 symptoms and is seeking a medical diagnosis; OR
is experiencing any other substantially similar condition specified by the Secretary of Health
and Human Services, in consultation with the Secretaries of Labor and Treasury

2/3 Rate of Pay: Up to $200 per day and $2,000 in the aggregate
(over a 2-week period) for the following qualified reasons:

1.

is caring for an individual subject to an order described in (1) or self-quarantine as described
in (2) above; OR

is caring for a child whose school or place of care is closed (or childcare provider is
unavailable) for reasons related to COVID-19

Under EFMLA - 2/3 Rate of Pay: Up to $200 per day and $10,000 in the aggregate (over
a 12-week period — two weeks of paid sick leave followed by up to 10 weeks of paid
expanded family and medical leave)




9/4/20

Pay FAQs

++ How does “up to 80 hours” of paid leave apply to part-time employees?

Example: An employee who regularly works 25 hours a week can take 50 hours of paid leave
because that equals 2 weeks of pay. An employee regularly working 40 hours a week or
more can take 80 hours of leave. An employer cannot deem regular hours “cut” to a lower
number due to an employee taking leave.

+ What happens if an employee is out more than once for COVID-related reasons?

If an employee already received paid leave in 2020 for any of the qualifying COVID-related
reasons, the employer can count that leave as part of the 2 weeks that FFCRA and HFWA
requires in 2020. If the prior leave was less than 2 weeks, then the employee could qualify
for additional pay to meet the requirements.

<+ Do Colorado employers have to provide paid leave under FFCRA and/or HFWA?

Yes. Most Colorado employers are required to provide pay for the qualifying COVID-related
discussed previously. Employers can log pay under FFCRA, HFWA, or employer’s own Paid
Time-Off Policy, but a clear record of the paid time off must be kept.

Pay Continued

Leave must be paid at “the same hourly rate or salary and with the same
benefits ... that the employee normally earns during hours worked,” or 2/3 of
that rate for leave due to caring for a child or other individual.

The rate must be at least the applicable minimum wage, but need not
include overtime, bonuses, or holiday pay.

Employees paid commissions or other sales-based pay must receive
whichever is greater: (A) their hourly or salaried rate; or (B) minimum wage.
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Child Care — School Closures
DOL FAQs

98. My child’s school is operating on an alternate day (or other hybrid-attendance) basis. The school is
open each day, but students alternate between days attending school in person and days participating in
remote learning. They are permitted to attend school only on their allotted in-person attendance days.
May | take paid leave under the FFCRA in these circumstances?

Yes, you are eligible to take paid leave under the FFCRA on days when your child is not permitted to
attend school in person and must instead engage in remote learning, as long as you need the leave to
actually care for your child during that time and only if no other suitable person is available to do so. For
purposes of the FFCRA and its implementing regulations, the school is effectively “closed” to your child
on days that he or she cannot attend in person. You may take paid leave under the FFCRA on each of
your child’s remote-learning days.

99. My child’s school is giving me a choice between having my child attend in person or participate in a
remote learning program for the fall. | signed up for the remote learning alternative because, for example,
| worry that my child might contract COVID-19 and bring it home to the family. Since my child will be at
home, may | take paid leave under the FFCRA in these circumstances?

No, you are not eligible to take paid leave under the FFCRA because your child’s school is not

“closed” due to COVID-19 related reasons; it is open for your child to attend. However, if,

because of COVID-19, your child is under a quarantine order or has been advised by a health

care provider to self-isolate or self-quarantine, you may be eligible to take paid leave to care for

him or her.
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Child Care — School Closures
DOL FAQs

100. My child’s school is beginning the school year under a remote learning program out of concern
for COVID-19, but has announced it will continue to evaluate local circumstances and make a decision
about reopening for in-person attendance later in the school year. May | take paid leave under the
FFCRA in these circumstances?

Yes, you are eligible to take paid leave under the FFCRA while your child’s school remains closed.
If your child's school reopens, the availability of paid leave under the FFCRA will depend on the
particulars of the school’s operations.
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https://www.dol.gov/agencies/whd/pandemic/ffcra-questions
https://www.dol.gov/agencies/whd/pandemic/ffcra-questions
https://www.dol.gov/agencies/whd/pandemic/ffcra-questions
https://www.dol.gov/agencies/whd/pandemic/ffcra-questions
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Child Care Continued

++ Can employees who are able to work remotely but can’t work full-time due to increased
childcare responsibilities receive FFCRA?

Yes, if the hours unable to work are directly related to school closure or one of the other
qualifying reasons.

It’s encouraged to work with employees who have chosen to keep kids home (as in
Question 99), working out a flexible or reduced schedule as needed. Given the cost of
replacing an employee (generally 20-200% of their yearly salary), working out a flexible
or reduced schedule with employees in this situation is likely the best choice for the
company’s bottom line, as well as its reputation.

14
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FFCRA Paid Leave Tax Credit

v’ Employers covered by FFCRA qualify for dollar-for-dollar reimbursement through tax
credits for all qualifying wages paid under FFCRA. Qualifying wages are those paid to an
employee who takes leave under the Act for a qualifying reason, up to the appropriate per
diem and aggregate payment caps. Applicable tax credits also extend to amounts paid or
incurred to maintain health insurance coverage.

v Employer claiming the tax credits must retain records and documentation related to and
supporting each employee’s leave to substantiate the claim for the credits.

If you are an ASAP payroll client, please notify your account manager if you have
paid FFCRA wages and are taking the tax credit.

16
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Reasonable Documentation Allowable Under HFWA

INFO # 6A - Following is the documentation that federal law allows for paid leave

If an employee is requesting paid leave (seeking a diagnosis due to COVID-19 symptoms, or being instructed to quarantine or isolate), the

documentation provided to the employer must include a signed statement with the employee’s name and the following information:
(a) the date(s) for which leave is requested;
(b) the qualifying reason for leave;
(c) a statement that the employee is unable to work or telework because of the qualifying reason; and

(d) the name of the health care provider who advised the employee (or family member) to quarantine or self-isolate, or the name of the

government entity issuing the quarantine or isolation order.

If an employee is requesting paid leave (to care for a child due to a COVID-related closure), the documentation provided to the employer must

include a signed statement with the employee’s name and the following information:
(a) the date(s) for which leave is requested;
(b) the name of the child requiring care;
(c) the name of the school, place of care, or childcare provider that is closed or unavailable; and
(d) a statement that no other suitable person is available to care for the child during the leave period.

Any HFWA-related health information that employers receive must be kept confidential in a separate file.

Documentation is not required to take paid sick leave, but it can be required as soon as the employee reasonably can provide it. However, which

documents may be required, and under what circumstances, change significantly under HFWA in 2021.

Notice “as soon as practicable.”
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Other Important Points

% These are the minimum requirements; employers can offer a more generous policy.

% Furloughed Employees: 8/3/20 New York Federal District Court argued DOL guidelines:
Employee is entitled to paid leave even if the employee is furloughed or there is a lack of
work. Pending more clarification.

% Paid leave cannot be counted as an absence.

% If an employee already received paid leave in 2020 for COVID-19-related needs, that counts
as part of the 2 weeks that HFWA requires but leave provided for non -COVID conditions
does not count toward what HFWA requires. Paid sick time provided under this Act does not
carry over, FFCRA and HFWA ends on Dec. 31, 2020. Employees are not entitled to
reimbursement for unused leave upon termination, resignation, retirement, or other
separation from employment.

2
o

If a Public Health Emergency is declared, the employee is entitled to an additional 2 weeks
(up to 80 hours), where sick leave has been exhausted. Any balance of sick leave under the
Public Health Emergency is valid for 4 weeks.
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https://www.colorado.gov/pacific/sites/default/files/INFO%20%236A_%20Paid%20Leave%20under%20the%20Healthy%20Families%20and%20Workplaces%20Act%2C%20through%2012_31_20%20%283%29.pdf

Labor Law Poster

COLORADO

N&Z | Departmentof
4 Labor and Employment

Colorado Workplace Public Health Rights Poster:
Paid Leave, Whistleblowing, & Personal Protective Equipment
Division of Labor Standards & Statistics

Poster effective July 15 - Dec. 3

HEALTHY FAMILIES & WORKPLACES ACT (“HFWA”)
Employee Rights to Paid Leave

Employers in Colorado Must Provide Paid Leave for COVID-19 Needs Through Dec. 31, 2020
 Employers n Colorado must provide paid eave in 202010 an cmploye who:

(1) has COVID-19 symptoms and i secking a mecical iagnosis;

2) i insructed by health provider OVID-19 isk; or
(3) is taking care of someone else due to COVID-19 precautions — either someone ordered to quarantine or isolate,

‘or a child whose school, place of care, or childcare is closed or unavailable.

* Sating o 2021, HEWA rquielss pideave (1 hout per 30 bours workcd vith  maximum of 4 bours” aid enve 3
¥ wider range of

PUBLIC HEALTH EMERGENCY WHISTLEBLOWER LAW (“PHEW’
Worker Rights to Express Workplace Health Concerns & Use Protective Equi
‘Worker Rights to Oppose Workplace Health/Safety Violations During Public Health Emer
. drelated t0, a public health o

(1) raising , whether a any person, ol
safety rules, or about

(@) apposing a ilation (ofthe typ n catgory 1) r
) testit isti violation (of the 1.

+ If a worker’s PHEW complaint, request, or other activiy s incorrect, an employer or ofher business need nc
sran it < but il cannot fir or ke other acton agaist he worke for ht rsson, s ong s the workers

How Much Paid Leave: Up to Two Weeks (80 hours)
+ Employees can take up to 2 weeks of paid leave: p to 80 hours, depending on their weekly hours

* Paideavo i s the cmployo'srelar pay rate, o anb ¥ pay forctegory 3 (cr o someone ), Thopny
rate does notinclude overtime or bonuses. 1 pay s ll or partly sales-

in good-faith. Workers can face consequences for misusing PHEW rights or other misconduct.

‘Workers Rights to Use Their Own Personal Protective Equipment (“PPE”)
* A worker must be allowed (@ voluntarly wear thelr own PP,
(1) pro

such as a mask, faceguard, or gloves, f that F

houry o o mgh“) @ s K etommendei ' a government health agency (federal, g local); and
N (3) does not make the worker unable to do the job.
+ If an employee already received paid leave in 2020 for C 3 the 2 weeks that
HFWA requires, but for non-C requires Coverage: All Employers and Employees, Plus Certain Independent Contractors

Retaliation o Interference with HFWA Rights

* An eploer anaot i, dretn, o tbervio et agaua o nterfre with, 0 nployes wht 4) st o
takes HFWA leave; (B) \t HWFA rights, or “HFWA rights;
() fles a HFWA complaint; or g HFWA violation.

+ If an employee's HFWA complaint, request, or other activity is incorrect, an employer need not agree or grant it - but
stll cannot fire or take other action against the employee for that reason, as long as the employee’s belief was

« PHEW uses the ferms “principal” and “worker”™

(1) Any employer in Colorado, and any business in Colorado with 5 or more independent contractors, is
“principal” that must comply with PHEW, The federal government is exempt from this law.

(2) An cmployee or an independent contractor at a “principal” is a “worker” covercd by PHEW.

COMPLAINT RIGHTS (under both HFWA & PHEW)

in good-faith, Employ paid leave or

Coverage:

Employers and Employees, with Limited Exceptions

* Al amployesin Clorado, regardices of o, mus rovide HEWA i e, xcept ol g (e
the federal Railroad Unemployment Insurance A¢

+ Potential violati 10 the Division (contact information below).
« Failure to provide paid leave under HWFA is an “unpaid wage” claim that the Division must investigate &

« Retaliation or interference with PHEW or HFWA rights is a claim that the Division by law may invest
Division will review all such claims, and if the decision is nof to investigate, the Division will inform the cl:

+ Potential violations can instead be filed as lawsauits in court, but only afir exhausting these pre-lawsuit remed

” under 16 employ in2020, in 2021 (then . in2022)
« Employers providing “equivalent or more” paid leave by collective bargaining agreement are exempt from certain :;w:‘:n t\::“?l ]‘:l"’;::' (':) caniot be “‘d "”"“‘M comployer is g“'('":“]""‘" demand and 14 days to res
HEW: 5, s long as they don's h he right t ) cannot be fled i the
- o « PHEW: with the Division, then (A) can be iled if the Div
- Employee agrecments or employer poliics cannot waive HEWA rights, and are " Fodoiey o e "
This Poster summarizestwo Coloradowrkplacepublic et aws, SB.20:08 (pid e and 13201415 » ive equipment) It or safey I orders, including
federal Occupational Safety and Health Act (OSHAD), from the Colorado Department of Public Health an DPHE),or from local publi C o e i e an ety s

‘This poster must be displayed where it is accessible to workers, shared with remote workers electronically or on paper; and replaced with the 2021 poster by January 1, 2021.

For more information, or if translations into other languages are needed, contact: Division of Labor

»_labor._ 303-318-8441/888-39

Posting
Requirement

can be found at
www.colorado.gov
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2021 HFWA Paid Leave Requirements

Effective January 1, 2021: HFWA will require employers with 16 or ——
more employees in Colorado to provide paid sick leave to their

employees (1 hour of accrued time for every 30 hours worked, up to
48 hours of time accrued). L

HFWA will encompass Mental Health, Domestic Abuse, Criminal
Harassment, and Sexual Assault as paid sick leave for any employees
affected (i.e., either employee or immediate family member).

Effective January 1, 2022: Employers with 15 or fewer employees will
fall under this Act.

23

v’ Stay tuned for a webinar in October to discuss HFWA requirements for 2021

v'Visit ASAP’s Help Center for COVID Resources — support.businessasap.com
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